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vi.The Judiciary, State ofHaW

Testimony to the House Committee on Finance
The Honorable Sylvia Luke, Chair

The Honorable Scott Y. Nishimoto, Vice Chair
The Honorable Aaron Ling Johanson, Vice Chair

Monday, March 31, 2014, 2:00 p.m.
State Capitol, Conference Room 308

By
Elizabeth Zack

Supreme Court Staff Attorney

Bill N0. and Title: Senate Bill No. 632, SD2, HDl, Relating to the Environmental Courts.

Purpose: Establishes environmental courts as divisions within the circuit courts to hear
proceedings, including certain chapter 91, Hawaii Revised Statutes, proceedings arising from
certain environmental laws. Requires the Judiciary to report to the Legislature the total number
of environmental-related cases led in the last ve years. Takes effect l/l/2100. (HDl)

Judiciary's Position:

The Judiciary offers the following comments.

Senate Bill No. 632, SD2, HDl would establish within each circuit an environmental
court with separate rules, based upon the belief that “environmental disputes are currently dealt
with in a variety of courts” and “[T]his organizational structure inadvertently promotes
inconsistent application of the wide variety of environmental laws.” In addition to establishing
an environmental court in each circuit, Section 6 of SB 632, SD 2, HDl requires the judiciary to
conduct a study to determine the number of environmental-related cases led in the circuit courts
in each of the past ve years and to report ndings to the legislature not less than 20 days prior
to the regular session of 201 5.
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The judiciary understands the intent of wanting courts to develop expertise and
consistency in environmental cases. We believe, however, that the judiciary already has in place
processes to ensure consistency in all cases, including cases brought pursuant to the statutory
provisions and administrative rules listed in section 7 of Senate Bill 632, SD2, HD1.

At present, all agency appeals to the circuit court, including agency appeals covering
environmental issues, are assigned regularly to one designated judge in the rst judicial circuit
and are rotated among the civil judges in the second, third, and fth judicial circuits, and are
handled in due course. Furthermore, if any party in an environmental case is dissatis ed with the
outcome in the circuit courts, that party has a remedy by way of appeal to the Intermediate Court
of Appeals and then to the Supreme Court. This appellate process insures consistent application
of environmental laws for the trial courts are bound to follow the appellate court decisions.

We recognize that other jurisdictions have established environmental courts after
increases in environmental violations, housing/safety code violations, and/or an increase of
abandoned residences or littered properties. We do not believe the same issues are present in
Hawai‘i. However, if the legislature identi es particular areas of concern, it would be bene cial
if the bill could be narrowed to focus on those areas as a pilot program. We further suggest that
an environmental calendar be considered in place of an environmental court. Considering this
altemative takes into account the present workload of our sitting judges and the reality that the
addition of a separate environmental court may require expenditures for additional court staff,
including another judge, a judicial assistant, a court clerk and a law clerk for the environmental
court, as well as possible training costs. Having an environmental calendar, rather than an
environmental court, would allow a judge assigned to the calendar to hear other types of cases
during those periods when there are no environmental cases.

We make this suggestion based on our preliminary survey of cases based on the sections
of HRS cited in Senate Bill 632, SD2, HD1. See Attachment. The total number of cases for the
period July 1, 2011 to December 31, 2013 is:

HRS violations: 69
HAR violations (Title 12): 1,697

It is important to note that the majority of Title 12 cases are petty misdemeanors currently
handled by the district court pursuant to HRS section 604-8. Moreover, the survey shows the
highest number of prosecuted Title 12 cases were for individuals in closed park areas (328 cases)
and illegal camping (198 cases). We acknowledge that including Title 12 cases within the
jurisdiction of environmental courts adds a signi cant number of cases. The judiciary still
believes environmental calendars, as opposed to environmental courts, will result in better use of
resources and funding.
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Although the judiciary believes the present system is adequate in addressing the concerns
expressed in this measure, we are supportive of the concept proposed, we are always open to
discussion and we welcome any questions regarding these matters. In the nal analysis,
however, due to the many issues related to the establishment of a new court, it may be more
prudent to create a task force composed of the stakeholders, as proposed by Senate Concurrent
Resolution No. 133, Senate Resolution No. 70, House Concurrent Resolution No. 209, and
House Resolution No. 164, to address these issues and to ensure the vision re ected in the
proposed bill is achieved.

Thank you for the opportunity to comment on Senate Bill No. 632, SD2, HD1.

Attachment



Environmental Law Cases Filed in District and Circuit Court, Hawai‘i Revised Statutes
Report Including July 1, 2011 - December 31, 2013

Vl0l3tlOl1S to 2000 to 2010 to Z013 Total

HRS § 128D - Environmental Response Law

HRS § 171-31.6 - Violation of public lands laws

HRS § 184-5 - Vilation of State Parks and recreation area laws

HRS § 188-22.8 - Limu Management Area

HRS § 188-23(a) - Possession of explosives in state waters

HRS § 188-23(b)(1) - Deposit petroleum material in state waters

HRS § 188-23(b)(2) - Deposit hypochlorous acid products in state waters
HRS § 188-23(b)(3) - Deposit preparations containing rotene tephrosin etc in state wate

HRS § 188-23(b)(4) - Deposit other deletirious materials in state waters

HRS § 188-2S(a) - Fishing with firearms

HRS § 188-2S(b) - Fishing with spears

HRS § 188-28.5(b) - Bullpen trap prohibitions exceeding 2000 feet

HRS § 188-28.5(d) - Bullpen trap prohibitions 1000 yards of shore

HRS § 188-28.5© - Bullpen trap prohibitions more than 16 hours

HRS § 188-29(3) - Nets

HRS § 188-29(b) - Traps

HRS § 188-29.1 Prohibition on disposal of fishing gear
HRS § 188-30 - Fine meshed throw nets
HRS § 188-30.2(1) - Fishing with gill net unattended
HRS § 188-30.2(2) - Fishing with gill net more than 4 hours
HRS § 188-30.5 - Fishing with drift gill net prohibited
HRS § 188-31(c) - Permits to take aquatic life for aquarium purposes
HRS § 188-34 - Fishing in Honolulu and Hilo harbors restricted
HRS § 188-34(a) - Fishing in Honolulu Harbor
HRS § 188-34(b) - Fishing in Hilo Harbor
HRS § 188-34(c) - Fishing in Kahului Harbor
HRS § 188-35 - Fishing in Certain Waters
HRS § 188-35(1) - Fishing in Waikiki Reclamation canal
HRS § 188-35(2) - Fishing in Kapiolani Boulevard Drainage Canal
HRS § 188-35(3) - Fishing in Kapalama Drainage Canal
HRS § 188-35(4) - Fishing off Heeia-Kea Wharf
HRS § 188-35(5) Fishing within Waialua Bay

HRS § 188-35(6) - Fishing within Pokai Bay
HRS § 188-35(7) - Fishing in Kapaa and Waikaea canals
HRS § 188-36 Hawaii Marine Laboratory Refuge
HRS § 188-39.5 Manta Rays; prohibitions
HRS § 188-40 - Minimum Size of Fishes

HRS § 188-40(1) Aholehole manini

HRS § 188-40(2) Mullet moi weke moana kumu

HRS § 188-40(3) Awa oio kala opelu kala

HRS § 188-40(4) - Opakapaka onaga uku ulua papio octopus

HRS § 188-40(5) - Kuahonu crab or Kona crab

HRS § 188-40(6) » Clams
HRS § 188-40(7) - Shark Fins prohibitions

Filed Prior Filed 2001 Filed 2011

OOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOO OOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOO OOOOOOO1-‘COOOOOOOONOOOOOCJOOOOOOOOOOOOOOOOOOOO OOQQQQQl—‘OOOOQOOOONJOOQQOOQOOOOOOOOOOOOOOOOOOO

Attachment to Judiciary Testimony, SB632, SD2, HD1
HRS-1
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